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REVERSED and REMANDED RUSSELL, SP. J.

Thi s appeal in a workers' conpensation case has been referred
to the Special Wrkers' Conpensation Appeal s Panel of the Suprene
Court in accordance with Tennessee Code Annot at ed Secti on 50-6-225
(e)(3) for hearing and reporting to the Suprene Court of findings

of fact and concl usi ons of | aw.

This worker's conpensation case was comenced initially by
the enpl oyer's insurance carrier, Liberty Miutual |nsurance G oup,
by a "Petition for Determnation of W rkers' Conpensation
Liabilities" filed in the Crcuit Court for Davidson County,

"pursuant to Tennessee Code Annotated Section 50-6-225".

The petition in part said: "Petitioner requests a hearing by
this court on the issue of the conpensability of respondent's
alleged injuries and on the nature and extent of respondent's
resul ting permanent disability, if any, if her injuries are found

to be conpensabl e".

The subject enployee filed a responsive pleading |abeled
"Answer to Petition for Determnation of Wrkers' conpensation
Liability", and closed the pleading with the | anguage:

"Wherefore having fully answered, t he
Respondent request [sic] that the Court grant
a hearing in this mtter as soon as its
practical and to determne the rights and
liabilities of the parties".



The al |l eged acci dent date is January 14, 1995.

On Cctober 9, 1996, counsel for Liberty Mitual |nsurance
Goup filed a "Notice of Voluntary Di sm ssal” under Rule 41. 01 of
the Tennessee Rules of G vil Procedure, containing the |anguage
that said Petitioner "hereby gives notice that this cause is
voluntary dism ssed wthout prejudice". A copy was served upon

the injured enpl oyee's counsel.

The record before us does not include a transcript of what
occurred in the Crcuit Court regarding this notice of voluntary
nonsuit. Based upon what subsequently occurred in the Chancery
Court in this case before us on appeal, we can assune that the
vol untary di sm ssal was permitted and that acti on was not appeal ed

from

The enpl oyee, assum ng that the suit could be revived within
a year pursuant to Tennessee Code Annotation Section 28-1-101, et
seq., filed a newsuit on the sane cause of action in the Chancery
Court for Davidson County on Cctober 22, 1996, thirteen days after
t he i nsurance conpany had voluntarily dism ssed the petition that

it had filed.

Because the enployee's suit in Chancery Court was filed
nearly two years after the all eged accident date, the insurance
conpany filed a notion to dism ss the new suit on the ground that
it was barred by the statute of |imtations. Apparently the
enpl oyee had obt ai ned a nedi cal anat om cal inpairnent of 6%to the
body as a whole and this was communi cated to counsel for Liberty

Mut ual before said insured nonsuited its original action. This



notion to dismss is not in the record before us. The enpl oyee's
response to said notion, with exhibits, is in this record. The

response was filed on Decenber 16, 1996.

On January 6, 1997, counsel for the enployee filed a notion
to be allowed to anmend the pending conplaint "to allege that she
is entitled to workers' conpensation benefits as a result of an
i njury subsequent to the injury alleged in the conplaint * * *
[and] this court's resources would be put to best use if all her
cl ai mfor workers conpensati on benefits as against this particul ar

def endant are resolved at the sane tine".

On January 31, 1997, after a hearing on both pendi ng notions,
t he Chancel |l or rul ed:
O dered, Adj udged and Decr eed t hat
Plaintiff's claimfor a worker's conmpensati on
injury which allegedly occurred on January
14, 1995, is hereby dismssed with prejudice
pursuant to the savings statute set out at
Tennessee Code Annotated Section 28-1-105.
It is further Ordered that plaintiff shall be
allowed to file an anended conpl aint setting
forth allegations that Plaintiff suffered a

different injury than the injury alleged to
have occurred on January 14, 1995."

On February 21, 1997, the enployee's counsel applied to the
trial court for a Rule 9, T.R A P., appeal fromthe dism ssal of
her suit for benefits grow ng out of the alleged January 14, 1995
injury. Counsel's prem se for the appeal was that Tennessee Code
Annot ated Section 28-1-101, et seq., would save the enployee's
cause of action because of the insurance conpany's original suit

and the nonsuit thereof.

The insurance conpany filed an answer to the Rule 9 appeal



application. It contained statenents indicating that the Mtion
to Dism ss had been granted because the enpl oyee had not filed a
"counterclainl to the insurance conpany's original petition. It
al so asserts that the enployee had remaining causes of action
agai nst the insurance conpany for a separate injury, and that the
nost efficient nmethod of handling the litigation would be to wait
until the remai ning cause of action is litigated, and then pursue

t he appeal sought under Rule 9. The Rule 9 appeal was deni ed.

No anendnent setting out a new cause of action was ever filed
by counsel for the enployee. Consequently, on My 2, 1997,
counsel for Liberty Miutual filed a notion to dismss for failure

t o prosecute.

On May 15, 1997, counsel for the enployee filed this notice:
"Pursuant to Rule 41 of the Tennessee Rul es
of Civil Procedure, plaintiff hereby gives
her Notice of the Voluntary D sm ssal of the
above referenced | awsuit, w thout prejudice.”

An order granting the dismssal was filed May 21, 1997.

On June 20, 1997, the enployee filed notice that she "hereby
appeal s to the Suprenme Court of Tennessee fromthe final judgnment
entered in this action on the 21st day of My, 1997". Facially,
this becane an appeal by the plaintiff froman order of voluntary

nonsuit obtained by the plaintiff.

| SSUES RAI SED ON APPEAL

The plaintiff/appellant raises the single issue that she had
sought to appeal via Rule 9; contending that she had a year in

which to bring suit after Liberty Mutual voluntarily dismssedits



suit.

The appellee, Liberty Mitual |nsurance G oup, contends (1)
that this appeal is not properly before this court, and (2) the
trial court did not err in dismssing the suit as being tine

barr ed.

CONCLUSI ONS

_ Unfortunately, we do not know what transpired when Liberty
Mut ual | nsurance G-oup was all owed to nonsuit the petition that it
initially filed after a year had passed post injury, and after
t heir counsel had been advi sed that the injured enpl oyee had been
di agnosed with a permanent inpairnent fromthe injury. To permt
a legitinmate claim to becone time barred in this fashion is
contrary to the intent of the statute which allows the

enpl oyer/insurer to file suit.

The | anguage of Tennessee Code Annotated Section 50-6-2251is
both controlling and enlightening. Either party to a workers

conpensation dispute "may submt the entire nmatter for

determ nation”. The insurance conpany in the case at bar asked in
its petition that the court determi ne the conpensability of the
enpl oyee's alleged injuries. The enployee, in her Answer, asked
the Court to determne the rights and liabilities of the parties.
There can be no doubt that a judgnent in favor of the enployee

coul d have been returned in that case under those pleadings. The

appel l ee' s argunent that no counterclaimwas involved is wthout

merit.



We do not know, fromthis record whether or not the enpl oyee
assented to the dismssal. W hold that the saving statute,
Tennessee Code Annotated Section 28-1-105, applied to this non-
suit by Liberty Mitual Insurance Goup to the benefit of the

i njured enpl oyee.

Reaching this issue in the procedural posture of this caseis
not wthout difficulty. The last order in the case was the
enpl oyee' s voluntary nonsuit. Normally, one does not appeal from
their own voluntary dism ssal. What has actually occurred is that
t he enpl oyee sought first via Rule 9 to appeal the dism ssal of
her suit based upon the alleged injury of January 14, 1995. This
was denied, probably because the Court had allowed for an
amendnment to the conpl ai nt whi ch woul d have generated an entirely
separate claim This anendnent never materialized. Counsel for
t he appel |l ant/enpl oyee could not appeal w thout perm ssion the
prior dismssal until there was a final judgnent in the instant
case. Tenn. R Cv. P. 54.02. The procedural problem thus
existing had its genesis in the trial court's allowng an
anendnent to a dism ssed conplaint that would add a new cause of
action. The new cause of action was never generated, and t he non-

suit effectively closed the case pending in the trial court.

This court has held in certain instances that an appeal can

follow a voluntary nonsuit. Panzer v. King, 743 S.W 2d 612

(Tenn. 1988).

In the case at bar the enpl oyee was denied a Rul e 9 appeal of

obvi ous nerit when her pending case had been finally di sposed of.



We note the broad power of the court set our in TR A P. Rule

36 to grant the relief that a party is entitled to.

We hold that in the interest of justice this appeal from a

voluntary nonsuit is before the court.

We hold that this suit was tinely filed. It is remanded to

the trial court for consideration upon its nerits.

Costs on appeal are assessed to the Appellee.

WLLIAM S. RUSSELL, SPECI AL JUDGE

CONCUR:

JANI CE M HOLDER, ASSOCI ATE JUSTI CE

WLLIAM H | NVAN, SEN OR JUDGE
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